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Schedule B

"

»

R | AMENDED AND RESTATED AGREEMENT AND PLAN OF

i REORGANIZATION dated as of December 29, 1994 and amended as of .

r'd March 17, 1995 by and among BENIHANA OF TOKYO, INC., a New York

i corporation ("BOT"), BENIHANA NATIONAL CORP., a Delaware

g corporation ("BNC"), BENIHANA INC., a Delaware corporation
{*Benihana") and BNC MERGER CORP., a Delaware corporation and a

ll newly formed subsidiary of Benihana ("Merger Sub®).

RECITALS:

A. The Boards of Directors of each of BOT and BNC have
determined that it is in the best interests of their respective
stockholders that BNC acquire certain of the assets and business
of BOT, subject to liabilities incurred in the ordinary course of
business, upon the terms and conditions herein set forth.

B. In furtherance of the acquisition above-described,
and based upon the advice of the respective legal, financial and
tax advisors to each of BNC and BOT, the Boards of Directors of
BOT and BNC have determined to effect such acquisition by forming
Benihana. The business and assets of BOT which are the subject
of the transactions contemplated hereby will be transferred (the
“Transfer”) to Benihana, subject to the assumption of certain
liabilities hereinafter described. Contemporaneously with the
Transfer, BNC shall merge with Merger Sub (the "Merger®”). The
Transfer and the Merger are hereinafter referred to collectively
as the "Reorganization.'

NOW THEREFORE, in consideration of the foregoing

i and of the mutual covenants and agreements herein contained, the
i parties hereto hereby agree as follows:

8

# ARTICLE I

% The Transferx

| Section 1.01 The Transfer. Subject to the terms and
b conditions hereof at the Effective Time {(as defined in

I Section 2.02), BOT agrees tc sell, transfer and assign to

Benihana (or to a wholly-owned subsidiary of Benihana designated
by Benihana), all of BOT’s right, title and interest in and to
all assets (the "Assets") of BOT specifically related to the
Restaurants (as hereinafter defined), including, without
limitation, the following:
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(a) all chattels, fixtures, equipment and other
personal property (the "Chattels")} owned by BOT and used in the
operation of each of the "Benihana of Tokyo" restaurants listed
on Schedule A hereto {(the "Restaurants"};

{b) all leasehold interests or other interesps in
real property owned or used by BOT in respect of the Restaurants;

(¢) all liquor licenses and other permits and
licenses used in the operation of the Restaurants which are :
transferable in accordance with applicable laws and regulations;

e R R YT T .

{d) each of the trademarks and servicemarks (the
"Trademarks") listed on Schedule 1.01(d) to the extent applicable
te the United States (including its territories and possessions),
Central America, South America and the islands of the Caribbean
sea {the "Territory"), including all goodwill related thereto;

: (e) cash and accounts receivable related to the
Restaurants; :

(f) the inventory of closed packages of food and
beverages located at the Restaurants or centrally stored or on
order for the Restaurants, subject to compliance with all
applicable laws and regulations; and

' (g) each of the license agreements set forth on
Schedule 1.01{(g) hereto and all rights related thereto. ‘

Subject only to the representations and warranties of
BOT contained herein, the Assets are to be assigned by BOT and
acquired by Benihana on an "as is" basis as of the Effective
Time. The business conducted by BOT through the Restaurants is
hereinafter referred to as the "Businesgs."

Section 1.02 Transfer Comsideration. In consideration
of the Transfer, Benihana agrees to issue and deliver the
following consideration (the "Transfer Consideration®)} to BOT at

the Effective Time:

(a) a wire transfer of $3,000,000 in immediately
available funds; '

{(b) 2,000 shares of Benihana’s Series A
Convertible Preferred Stock (the "Preferred Stock”) having a
liquidation preference of $1,000 per share and convertible, in
the aggregate, into no fewer than 300,000 shares and no more than
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450,000 shares of the Class A Common Stock, par value $.10 per
share, of Benihana, in the form and substance and in accordance
with the terms and conditiong as set forth in the Certificate of
Designation annexed hereto as Schedule B;

{c} 76,905 shares of the Common Stock, par value
$.10 per share, of Benihana (such number determined by dividing
(i) $500,000 by (ii) the average closing price of the Common
Stock of BNC during the 10 day period ending on the date
immediately prior to the date hereof}; and

{d) an unsecured promissory note of Benihana in
the principal amount of $650,000 payable to BOT or its order and
bearing interest at the rate of 7.50% per annum, to be payable in
60 annual equal installments of principal and interest.

Section 1.03 Asgumption of Liabilities . As

additional consideration for the Transfer, Benihana agrees to
assume all liabilities and obligations of BOT in existence at the
Effective Time and incurred by BOT in the ordinary course of
business to the extent specifically related to the Restaurants or
the Assets (the "Assumed Liabilities®) and to indemnify BOT from
and against the Assumed Liabilities from and after the Effective
Time. The Assumed Liabilities are to be assumed by Benihana
without regard to whether such Assumed Liabilities arose prior to
or after the Effective Time. Notwithstanding the foregoing,
Benihana shall not assume any liability or obligation of BOT
relating to federal, state or local taxes measured by income,
whether arising in respsct of the Reorganization or in the
ordinary course of the Business. Benihana shall not assume any
other liabilities of BOT except to the extent herein provided.

Section 1.04 (losing of Transfer. The closing of the
Transfer will occur at the location and time provided by
Section 2.04 for the Closing of the Merger, subject to the
satisfaction of the terms and conditions herein provided. At the
Closing, BOT shall deliver to Benihana, instruments of transfer
(including, without limitation, assignments of leases, an
assignment of the Trademarks and a bill of sale covering the
Chattels) in form and substance as approved by counsel to
Benihana, BOT and BNC. Against such deliveries, Benihana shall
deliver the Transfer Consideration and an appropriate instrument
or instruments providing for the assumption of the Assumed
Liabilities and the related indemnification contemplated by
Section 1.03 in form and substance consistent with the terms and
conditions hereof and as agreed to by counsel to each of
Benihana, BOT and BNC.
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ARTICLE IX
The Merger

Section 2.01 The Merger. At the Effective Time (as
hereinafter defined), BNC shall be merged with Merger Sub and the
separate existence and corporate organization of Merger Sub shall
cease. BNC shall continue under the laws of the State of
Delaware as the surviving corporation, and is sometimes
hereinafter referred to as the "Surviving Corporation.®

Section 2.02 Delivery and Piling of Certificate of
exge fective of r . The Merger shall be effected

on the Closing Date (as hereinafter defined) by the filing of a
duly executed Certificate of Merger with the Secretary of State
of Delaware in the form of Schedule 2.02 hereto in accordance
with the provisions of the Delaware General Corporation Law
{*GCL*}. - The Merger shall be effective at the time and date such
certificate is filed with such Secretary of State, which time is
sometimes referred to herein as the "Effective Time."

Section 2.03 Effect of the Merger. The Certificate of
Incorporation and By-laws of the Surviving Corporation in effect
at the Effective Time shall be the Certificate of Incorporation
and By-Laws, respectively, of the Surviving Corporation, until
amended in accordance with their respective terms or in.
accordance with applicable provisions of law, and the directors
and officers of the Surviving Corporation at the Effective Time
shall be the directors and officers of the Surviving Corporation
until their respective successors shall have been duly elected
and qualified. From and after the Bffective Time, the Surviving
Corporation shall possess all the rights, privileges, immunities,
and franchises, as well as of a public or private nature, and
shall be responsible and liable for all debts, liabilities and
obligations, of BNC and Merger Sub {the "Constituent
Corporations®"), all without further act or deed.

Section 2.04 (Closing. Subject to the provisions of
Sections B8 and 9, the closing (the "Closing") of the transactions
contemplated by this Agreement shall take place five business
days following the approval of this Agreement by the shareholders
entitled to vote thereon of BNC, or on such other date as the
parties shall mutually agree upon {the "Closing Date®). The
Closing shall take place at the offices of Dornbush Mensch
Mandelstam & Schaeffer, 747 Third Avenue, New York, New York.
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Section 2.05 Directors and Officers of Benibana. The
directors and officers of Benihana at the Effective Time are set:
forth on Schedule 2.05 hereto. Such directors and officerg shall
hold office until their respective successors are duly elected
and appointed, respectively, and are qualified.

ARTICLE III
Conversion and Exchange of Shares

Section 3.01 Manner and Basis of Conversion. The
manner and basis of converting or exchanging the shares of stock
of each of the Congtituent Corporations into or for securities of
the Surviving Corporation or of Benihana, as the case may be,
shall be as follows:

{a) Each share of Common Stock, par value $.10
per share, and each share of Class A Common Stock, par value $.10
per share of BNC issued and outstanding at the Effective Time
{(collectively, *BNC Stock®) shall, by virtue of the Merger and
without any action by the holder thereof, be converted into and
exchanged for one share of the Common Stock, par value $.10 and
one share of Class A Common Stock, respectively, of Benihana (the
"Benihana Stock") (i.e., to the effect that each share of the
Common Stock of BNC shall be converted into one share of the
Common Stock of Benihana and each share of the Class A Common
Stock of BNC shall be converted into one share of the Class A -
Common Stock of Benihana). .

{b} Each share of Merger Sub shall be converted
into one share of the Common Stock of the Surviving Corporation.

Section 3.02 Provigion for Stock Options and Warrants
of BNC. All options tc purchase shares of BNC Stock outstanding
pursuant to BNC's 1983 Employee Stock Option Plan, 1985 Employee
Stock Option Plan, 1994 Employee Stock Option Plan and Directors’
Plan {(collectively, the "Plans") shall be amended, without any
action by the holder of such option or further action by
Benihana, so that immediately following the Effective Time, such
option shall be converted into an option to purchase an equal
number of the corresponding class of common equity (i.e., BNC
Common Stock to Benihana Common Stock and BNC Class A Common
Stock to Benihana Class A Common Stock) of Benihana. In
addition, each of the Plans is hereby amended as of the Effective
Time to be Plang of Benihana to the extent such Plan was gtill in
effect as of the Effective Time. Corresponding amendments shall
be made to all individually granted options to acquire shares of

_— A . I e I .
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BNC Stock and to that certain Warrant dated July 13, 1989 and
jgsued to Southeast Bank N.A. (now known as First Union National
Bank of Florida) to the effect that each such convertible
security shall represent the right, from and after the Effective
Time, to acquire, upon the due conversion or exercise thereof in
accordance with its terms, a number of shares of the class of
Benihana Stock which corresponds to and equals the class and
number of shares of BNC covered by such convertible security
immediately prior to the Effective Time. Benihana agrees to
assume each of the liabilities and obligations of BNC arising
under the Plans, under options outstanding thereunder and under
individually granted options or warrants and agrees to reserve
from its authorized but unissued shares of Common Stock and
Class A Common Stock and to issue shares of its Common Stock and
Class A Common Stock as required from and after the Effective
Time, subject to the performance of all of the provisions of the
convertible security to which such issuance relates, to give
effect to the foregoing provisions.

Section 3.03 Exchange of Certificates. After the

Bffective Time, each holder of an outstanding certificate
representing sharxes of BNC Stock shall be entitled upon surrender
of such certificate or certificates to the exchange agent
appointed by BNC ("Exchange Adgent") to receive therefor a
certificate or certificates representing the shares of Benihana
Stock for which the shares of BNC Stock theretofore represented
by the certificate or certificates so surrendered shall have been
converted as aforesaid. Promptly following the Effective Time,
the Exchange Agent will send a notice and a transmittal form to
each holder of an outstanding certificates or certificates which
immediately prior to the Effective Time represented shares of BNC
Stock advising such holder of the terms of the exchange effected
by the Merger and the procedure for surrendering to the Exchange
Agent such certificate or certificates for exchange for one or
more certificates representing the shares of Benihana Stock which
such holder is entitled to receive pursuant to the terms of the
Agreement. Until so surrendered, each such outstanding
certificate shall be deemed for all corporate purposes to
represent the number of shares of Benihana Stock for which such
shares of BNC Stock shall have been exchanged. At the time of
filing of the Certificate of Merger pursuant to Section 2.02, the
stock transfer books of BNC shall be closed and no transfer of
shares of BNC Stock shall thereafter be made.
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ARTICLE IV _
Representations and Warranties of BOT

BOT represents and warrants to each of Benihana and BNC
that, except as set forth in the BOT Disclosure Schedule annexed
hereto {the "BOT Disclosure Schedule”):

Section 4.01 Organization. BOT is a corporation duly
organized, validly existing and in good standlng under the laws
of the State of New York and has all requisite corporate power
and authorlty to own, lease and operate its properties and to
carry on its bu51ness as now being conducted, except where the
failure to be so existing and in good standing or to have such
power and authority would not in the aggregate have a material
adverse effect on the business operations or financial condition
of the Assets or Business taken as a whole. BOT is duly
qualified or licensed to do business and is in good standing in

each jurisdiction in which the property owned, leased or operated
by it or the nature of the business conducted by it makes such
gualification or licensing necessary, except in such
jurisdictions where the failure to be so duly qualified or
licensed and in good standing would not in the aggregate have a
material adverse effect on the business, operations or financial
condition of the Business or the Assets taken as a whole. BOT
has heretofore made available to the Purchaser accurate and
complete copies of the Certificate of Incorporation and By-Laws,
as currently in effect, of BOT. BOT has no subsidiaries and is
not a party to any partnership, agency or joint venture agreement
which relates to or affects the Assets or the Business.

Section 4.02 Capitalization. The authorized capital
stock of BOT consists of 200 shares of Common Stock, no par
value, of which 200 shares (the "BOT Shares"), were issued and
outstanding as of the date hereof. All of the issued and
outstanding BOT Shares are validly issued, fully paid and
non-assegsable and free of preemptive rights. Except for the BOT
Shareg, there are no shares of capital stock of BOT issued or
outstanding or any subscriptions, options, warrants, calls,
rights, convertible securities or other agreements or commitments
of any character obligating BOT to issue, transfer, sell or pay
any amount with respect to any of its securities.

Section 4.03 BAuthority Relative to this Agreement.
BOT hag full corporate power and authority to execute and deliver
this Agreement and to consummate the transactions contemplated
hereby. The execution and delivery of this Agreement and the
consummation of the transactions contemplated hereby have been
duly and validly authorized by the Board of Directors of BOT and
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by the voting trustees of that certain Voting Trust (the "Trust"}
February 2, 1983, which Trust has the exclusive power and right
to vote the BOT Shares with respect to the transactions
contemplated hereby and no other corporate proceedings on the
part of BOT are necessary to authorize this Agreement or to
consummate the transactions so contemplated. This Agreement has
been duly and validly executed and delivered by BOT and
constitutes a valid and binding agreement of BOT, enforceable
against BOT in accordance with its terms.

Section 4.04 No Violations. Except for the filing and
notification requirements of state and local agencies having
authority over the sale of alcoholic beverages ("Liquor
Authorities"), no filing with, and no permit, authorization,
consent or approval of, any public body or authority is necessary
for the consummation by BOT of the Transfer. Neither the
execution and delivery of this Agreement by BOT nor the
consummation by BOT of the transactions contemplated hereby nor
compliance by BOT with any provisions hereof will (i) conflict
with or result in any breach of any provision of the Certificate
of Incorporation or By-Laws of BOT, (ii) result in a violation or
breach of, or constitute (with or without due notice or lapse of
time or both} a default or give rise to any right of termination,
cancellation or acceleration under, any of the terms, conditions
or provisions of any note, bond, mortgage, indenture, license,
lease, contract, agreement or other instrument or obligation to
which BOT or the Assets or Business may be bound or (iii) violate
any order, writ, injunction, decree, statute, rule or regulation
applicable to BOT, or any of its properties or assets, except in
the case of (ii) or (iii) for viclations, breaches or defaults
which would not in the aggregate have a material adverse effect
on the Assets or the Business (or the prospects therecf) taken as
a whole and which would not prevent or delay in any material
respect the consummation of the transactions contemplated hereby
{(each of such effects being referred to as a "Material Adverse
Bffect,"® provided that, for the purposes of Article VI hereof,
the term “"Material Adverse Effect” shall be deemed to refer to
the occurrence of any such event with respect to the financial
condition, results of operations, business or prospects of BNC).

Section 4.05 Pinancial Statements. BOT has previously
delivered to BNC and Benihana balance sheets of the Benihana of
Tokyo Restaurants as at March 28, 1993 and March 27, 1994,
together with statements of results of operations and cash flows
for the three fiscal years ended March 27, 1994 and the report of
Peloitte & Touche, certified public accountants, thereon (the
"Restaurant Financial Statements"). In each gase, such financial
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